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OPINION

Plaintiff/Appellant Tracy Meadows Henry has Appealed for the Judgement of Trial Court
granting Defendant’ s, M etropolitan Government of Nashville, Davidson County Tennesseed/b/aSt.
Lukes Public Health Clinic ( Metro) Motion for Summary Judgement and Dismissal of her
Complaint.

In her Complaint, Plaintiff alleged that Metro, through its operation of St. Lukes, violated
therelevant standard of care by failing to timely inform her of thelaboratory results of her 1993 pap
smear. Plaintiff also alleged that Metro was negligent inthat it failed to properly maintain patient
records at St. Lukes and that this negligence led to the failure of Metro to inform Plaintiff that the
1993 pap smear was positive for cancer.

On appeal Plaintiff presents two issues, the first of whichis:

1. Didthe[trial] court err in granting Defendant’ s Motion for Summary Judgement based
upon afinding that Plaintiff could show no compensible physical injury.

Plaintiff correctly arguesthat the results of the pap smear should have been brought to the
attention of the nurses at the clinic and the Plaintiff should have been informed of the results of her
test in July 1993. Defendants do nat deny thisallegation. Following the subsequent pap smear in
October 1994, Plaintiff was operated onfor theremoval of the cancer and the procedurein 1994 was
the same asit would have been if the operation had been performed in 1993, ayear earlier when the
report results of the first pap smear were erroneously filed.

The undisputed testimony is that there was no medical reason to find that Plaintiff suffered
any greater physical pain because the surgery was delayed. There is no evidence of recurrence of

Paintiff’s cancer asof thefiling of the brief some four years subsequent to the surgery. Plaintiff’s



physician Dr. CharlesW. Harlantestified therewasonly aslight possibility that the delay of surgery
from July 1993 from November 1994 will increase a chance Plaintiff will develop cancer in the
future. Thereisno evidenceinthisrecord that asaresult of Metros negligence Plaintiff suffered any
physical injury or pain.

Therecord taken as awhol e shows no genuineissue asto any material fact. Thedefendants
aretherefore entitled to judgement as a matter of law. Berry vs. Whitworth (576 SW. 2d 351, 352
Tenn 1978) seealso T.R.C.P. 56.

Dr. Harlan testified there was only a possibility not a probability tha the delay in the
treatment in Plaintiff’s cancer increased a possibility of arecurrence.

Metro arguesthat there are no material factsto bedetermined and arguesthat from therecord
it isclear that:

1. Plaintiff’s pap smear taken in July 1993 was positive for cervical cancer, insitu, but
dueto clerical error, results were not communicated to her until October 1994.

2. The surgery performed on November 1, 1994 was the same procedure that would have
been performed in 1993.

3. Thesurgery performed in 1994 was apparently successful because Plaintiff has had no
sign of arecurrence of cancer since the 1994 operation. The record shows that at the present there
isonly a3% *“ possibility” but not a probability (emphasisisours) that the delay in treatment could
cause cancer to redevel op.

The material facts taken as awhole leads to but one conclusion; the Plaintiff has not claim
for physical damages. Kilpatrick vs. Bryan (868 S.W. 2d 594, 603 Tenn 1993).

The Judgement of the Trial Court is affirmed, with cost of appeal assessed to Plaintiff
Appellant.

Samuel L. Lewis, Special Judge

Houston Goddard P.J.

Don McMurry, Judge



